MART PERRY, Widow, | 
and FOHN PERRTYT, ſur- HUGH MERFV IN, 


viving Executors of op Appellants. and Reſpondents. 
BENJAMIN PER RI. EDWARD REIILI. 


Deceaſed, and others. 


The Appellants CAS E. 


1649. T HE ſaid Benjamin Perry ſerved as an Officer in the Eng Army in Ireland, and after ſuppreſſing of the Rebellion had the Towns 


and Lands of Naule, Flemingtown, Boringtown, Moreſides, Nendroeſtoꝛen, Dardiſtown, Cloughan, and Clougher/town, in the County 
of Meath, containing in the whole 839 Acres, ſet out and allotted to him, in ſatisfaction of 16951. 15. 3d. that had been due 
to him for his Service in that Kingdom. 3 

ir. 1665. The ſaid Benjamin continued in Poſſeſſion of all the Premiſes till April 1665, and then being deſirous to return into England, he entered 
into a Treaty with Sir Audley Mervin, then Prime Serjeant at Law for the Sale of the ſaid Lands; and at length they came to this Agreement, 
That the ſaid Sir Audley ſhould pay him Six Years Purchaſe for the Premiſſes, and be at all Charges in proſecuting his Claim before the then 
Commiſſioners for putting in Execution the Act of Settlement and Explanation, or in getting Repriſals for any part of the Premiſſes that 
\ſhould be decreed to others: And the ſaid Perry made Sir Andley his Attorney and Agent for that purpoſe ; and thereupon the ſaid Benja- 
min Perry did, by Deeds of Leaſe and Releaſe, convey the Premiſſes to the ſaid Sir Audley and his Heirs, for 12001. therein ſaid to have 
been paid (tho in reality 2001. only was paid; for which Summ of 2001. the ſaid Sir Audley was to have the Manſion-Houſe and Demeſne 
of the Naule;) and, for ſecuring the reſt of the Purchaſe-Money, the ſaid Sir Audley, by a Deed of Leaſe, dated the ſame Day, did Demiſe 
all the Premiſes (except the ſaid Manſion-Houſe and Demeaſns) to the ſaid Benjamin Perry, for 1000 Years, under a Proviſo to be void when- 

ſoever the ſaid Sir Audley or his Heirs ſhould pay Six Years Purchaſe for the Lands. 
Some Years after the ſaid Sir Audley Mervin paid the ſaid Benjamin Perry the further Summ of 4col. for which the ſaid Benjamin did con- 
vey and ſet over to the ſaid Sir Audley Lands to that Value, at the rate of Six Years Purchaſe; and, by Agreement, kept in his Poſſeſlion 
ico Acres in the Naule, a third part of Boringtown, the Lands of Flemingtown, Moreſides, Kendroeflown, Dardiſtown, Cloughan, and Clough- 


her/town, in lieu of the remaining part of the Purchaſe-Money. | 
Sir Audley Mervin, in purſuance of the ſaid Authority and Title exhibited his Claim before the ſaid Commiſſioners, ſetting forth that the 
Premiſſes were allotted to the ſaid Benjamin in ſatisfaction of a Debenture of 1685 J. 15. 3 d. and that the Lands amounted only to 839 Acres, 
which was much leſs than the two thirds which the ſaid Benjamin was to have by the Explanatory Act; and in regard the ſaid Benjamin was 
in England, he prayed, if any overplus were found in his Poſſeſſion, that he might have the Preference of placing Deficiencies thereon. 
May 1666. Ihe ſaid Claim was heard, and upon Proof of the ſaid Benjamin Perrys Title to the Premiſſes, the ſame were decreed to the ſaid Sir Aud. 
ley Mertin, without any ſaving of the ſaid Leaſe or Term of 1000 Years. . 
X::1665 On Application made to the ſaid Sir Audley Mervin, he did, by another Deed, confirm and ratify the ſaid Term of 1c00 Years, and did 
thereby Covenant, that he would, within 18 Months, paſs Letters Patents of the Premiſes, and that he and Dame Martha his Wife, wou'd 
make further Aſſurances of the Premiſſes, for the reſidue of the ſaid Term, and for the ſaid Benjamin Perry's quiet Enjoyment of the ſame, a- 
gainſt Certificates and Letters Patents ſued, or to be ſued forth of the ſaid Premiſſes. 
une 1668 The ſaid Sir Audley Mervin obtained Letters Patent of the Premiſſes, in purſuance of the faid Decree, and whilſt the ſaid Benjamin Perry 
£ was in England, fraudulently prevailed with the ſaid Perry's Tenants, on the Lands of Morefides, Kendroeftown, Dardiſtown, Cloughan, and 
Clougherſtown, to betray the Poſſeſſion to him, and then pretended the ſaid laſt mentioned Lands had been retrenched, and that he had 
placed Deficiencies on them in his own Right, and that he did not get them under Perry's Title. | | 
1673 The ſaid Benjamin Perry returned into Ireland, and exhibited his Bill in the High Court of Chancery ſetting forth the ſaid Matters, and 
His Title to the laſt mentioned Lands, and the unfair Proceedings of the ſaid Sir Audley Mervin, and prayed to be reſtored to, and quieted in 
his Poſſeſſion ; and before the Cauſe cou'd be brought to a Hearing, the ſaid Sir Audley died, leaving the Reſpondent Hugh Alervin, and others, 
his Executors ; againſt whom the ſaid Benjamin Perry revived the Suit, and afterwards the ſaid Benjamin Perry died, leaving the Appellants, 
Mary and Fohn, Executors of his Laſt Will, by which he deviſed the Purchaſe-Money due out of the ſaid laſt mentioned Lands to the Ap- 
pellant Mary and his Children. | | : | | | 
The Appellant Mary, as Executrix of her Huſband, and Guardian of her Children, revived the Suit againſt the Executors of Sir Audley, 
but the Reſpondent, Hugh Mervin, deſigning to render her unable to purſue her Right, brought ſeveral Vexatious Suits; and at length, 
partly by the Treachery of her Tenants, and partly by open force, turn d her out of Poſſeſſion of that part of the Eſtate to which ſhe had 
undeniable Title, and which ſhe afterwards recovered in Forma Pauperis, whilſt her Children were neceſſitated to come into England for ſome 
Relief and Subſiſtance among their Relations and other Charitable People. | 
That the late War in Ireland beginning ſoon after, nothing cou'd be further done in the ſaid Suit till after the Reduction of that Country; 
and then the Reſpondent Mervin pretending that he had Mortgaged the ſaid Lands (among many others) to the other Reſpondent, the Appellants 
filed their Bill in the Chancery of Ireland againſt the Reſpondents, for an Account of the Profits, and to be reſtored to, and quieted in the 
Polleſſion of the Lands pretended to have been retrenched; and the Reſpondent Reily, by his Anſwer, inſiſted, That he had no notice of the 
Appellant's Title to the retrenched Lands before his Mortgage; and the Reſpondent Mervin inſiſted, That his Father had placed Deficiencies 
of his own on them, and had paſſed them in diſtin& Letters Patent; and the Cauſe coming to be heard, the Lord Chancellor decreed, That 
the Reſpondent Mervin ſhould not pay, or account for the Lands mentioned to be Retrenched ; and on the 12th of December 1705. he decla- 
red, That the Appellants ought not to have any Relief againſt the Reſpondent Reily, as to them Lands; and therefore decreed the Bill to be 
diſmiſſed without Coſts, as to the Reſpondent Rely, in relation to thoſe Lands. 
From which Orders or Decrees, ſo far as the ſame relate to or concern the Lands ſuppoſed to be Retrenched, this Appeal is brought be 


fore your Lordſhips, and the Appellants humbly hope the ſame will be Reverſed. 


Feb.1665. 


1580. 


Dec. 170g. 


Reaſons fir 1. For that there is no Proof in the Cauſe, that the ſaid Lands were ever Retrenched, and the contrary is proved by the proper Officer; 
Rever/izz and it is apparent by Sir Audley Mervin's Claim, that no part thereof was to be Retrenched, in regard the whole was ſhort of the two thirds 
the Decree. which were to be en joyed without Retrenchment ; and there 1s no notice taken in Mervin's Decree or Patent of any Retrenchment. 


2. If the ſaid Lands had been Retrenchable, yet the ſaid Sir Audley Mervin acting as Captain Perry's Agent or Attorney, ought to have 
placed Captain Perry's Deficiencies thereon. 


3. Tho the ſaid Sir Audley had never ſo good a Title to them, yet he, and all thoſe deriving under him are bound by the Leaſe of 
oc Years, and the Confirmation in November 1666 after the Decree, which tho made before Mervin had paſſed Patent, or got the Title in 
Law, yet are made good and binding by an expreſs Clauſe in the A& of Settlement. And then the Appellants having good Title, both in 
Law and Equity, the Reſpondent Reily's pretence of being a Purchaſer without notice is inſignificant, | 

Sam. Dodd. 


